
DOCUMENT RESUME

ED 450 542 EC 308 301

AUTHOR Copenhaver, John
TITLE Conflict Resolution in Special Education and Section 504

through Mediation. Mediators Manual [and] School
Information.

INSTITUTION Utah State Univ., Logan. Mountain Plains Regional Resource
Center.

SPONS AGENCY Special Education Programs (ED/OSERS), Washington, DC.
PUB DATE 1999-12-00
NOTE 34p.; Prepared for Bureau of Indian Affairs, Branch of

Exceptional Education.
CONTRACT H028A30009
AVAILABLE FROM Mountain Plains Regional Resource Center, Utah State

University, 1780 North Research Parkway, Suite 112, Logan,
UT 84341; Tel: 435-752-0238; Tel: 435-753-9750 (TTY); Fax:
435-753-9750; e-mail: cope@cc.usu.edu; Web site:
http://www.usu.edu/mprrrc.

PUB TYPE Guides Non-Classroom (055)
EDRS PRICE MF01/PCO2 Plus Postage.
DESCRIPTORS *Arbitration; Compliance (Legal); *Conflict Resolution;

*Disabilities; Educational Legislation; Elementary Secondary
Education; *Federal Legislation; *Occupational Information;
*Parent Participation; Parent School Relationship; Staff
Role

IDENTIFIERS Individuals with Disabilities Educ Act Amend 1997;
*Mediation; Rehabilitation Act 1973 (Section 504)

ABSTRACT
This manual is designed to familiarize mediators with the

mediation process and what will occur during a mediation session. Information
is provided on the following topics: (1) mediation in special education under
the Individuals with Disabilities Education Act and under Section 504 of the
Rehabilitation Act of 1973; (2) advantages of mediation; (3) the no-cost
requirements of mediation; (4) requesting mediation; (5) agreeing to mediate;
(6) appointment of a mediator; (7) the mediation process; (8) qualifications
of a mediator); (9) the role of the mediator; (10) the role of parents and
the school; (11) the role of legal counsel; (12) preparing for a mediation
session; (13) participants in the mediation session; (14) the length of
mediation; and (15) the mediation session. The manual discusses impartiality,
confidentiality, and suspension of mediation. It also includes sample forms
for agreeing to mediation and a booklet on conflict resolution for schools.
(CR)

Reproductions supplied by EDRS are the best that can be made
from the original document.



c\1

CONFLICT RESOLUTION

In
'7t

IN SPECIAL EDUCATION &

in
SECTION 504 THROUGH MEDIATION

A
r=4 BUREAU OF INDIAN AFFAIRS

BRANCH OF EXCEPTIONAL EDUCATION

MEDIATORS MANUAL
[AND] SCHOOL INFORMATION

DECEMBER 1999

U.S. DEPARTMENT OF EDUCATION
Office of Educational

Research and Improvement

EDUCATIONAL RESOURCES
INFORMATION

CENTER (ERIC)
This document has been reproduced as
received from the person or organization

originating it.

Minor changes have been made to

improve reproduction quality.

Points of view or opinions
stated in this

document do not necessarily represent

official OERI position or policy.

In

3

BEST COPY AVAILABLE

J 2



IN SPECIAL EDUCATION

AND SECTION 504

THROUGH MEDIATION

Bureau of Indian Affairs

Branch of Exceptional Education

December 1999



1 4L333..E OF CONTENTS

OVERVIEW

MEDIATION IN SPECIAL EDUCATION AND SECTION 504

ADVANTAGES OF MEDIATION

THE COST OF SPECIAL EDUCATION AND SECTION 504 MEDIATION

REQUESTING MEDIATION

AGREEING TO MEDIATE

APPOINTMENT OF A MEDIATOR

THE MEDIATION PROCESS

MEDIATORS

THE ROLE OF THE MEDIATOR

THE ROLE OF PARENTS AND THE SCHOOL

THE ROLE OF LEGAL COUNSEL

PREPARING FOR A MEDIATION SESSION

PARTICIPANTS IN THE MEDIATION SESSION

THE LENGTH OF MEDIATION

THE MEDIATION SESSION

CONCLUSION

DISCLOSURE AND STANDARDS OF MEDIATION

FORMS 11

4

4

4

5

5

6

6

6

6

6

7

7

7

7

7

8

8

9

-21

4



CD-v-mweNrzow
Parents and school staff usually agree upon issues regarding evaluation, eligibility, program
and placement of students with disabilities. However, there are times when disagreement
occurs.

Disagreements and conflict are often inevitable, but they need not produce negative results.
If the parent and school are unable to resolve a conflict concerning a student with a disability,
then mediation is an available alternative to a long and expensive due process hearing.

The mediator is a neutral third party and,
therefore, has no power to make a decision
regarding the dispute. He or she will listen to
the views of each party and will assist in
developing an acceptable solution to the
problem. The mediation is conducted by a qualified and impartial mediator who is trained in
effective mediation techniques to handle special education and 504 disputes.

Mediation is completely voluntary. It should not interfere with any procedural safeguards,
including a request for a due process hearing.

Conflict is often inevitable, but it need

not produce negative results.

Mediation is completely voluntary.

This manual will familiarize you with the
mediation process and what will occur when
you go into a mediation session.

If you have any questions after reviewing
these materials, please do not hesitate to contact the school special education director or the
Branch of Exceptional Education at 202-208-3559.

MEDIATION IN Sirbmcx41.x.. Ernw-41..x-xcorr AND
SECTION 504

Mediation in special education and Section
504 is a process to assist parents and schools
in resolving disagreements regarding the edu-
cation program of a student with disabilities.

A trained mediator works with both parties to
guide them toward a mutually satisfactory
solution in the best interest of the student. This occurs at a non-adversative meeting which is
more structured than a parent-school conference, but less formal than a due process hearing.

Mediation is a voluntary process. It is optional for both parties. The mediation session is
completely confidential and encourages open communication.

ALivInesawruLcrms OF MEDIATION
The purpose of mediation is to provide an optional alternative to a due process hearing and
provide a means to resolve disagreements between parents and school personnel. In virtually
all cases, mediation is less costly and adversative than a due process hearing and is
completely voluntary for both parties.

Mediation helps both parties let go of the past and focus on what is best for the student in the
future.

A trained mediator works with both

parties to guide them toward a mutually

satisfactory solution.
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Mediation can:
IDENTIFY DISAGREEMENTS CONCERNING THE IDENTIFICATION, EVALUATION, OR EDUCATIONAL

PLACEMENT OF A STUDENT;

CLARIFY THE ISSUES CAUSING THE DISAGREEMENT;

PROVIDE THOSE INVOLVED WITH UNINTERRUPTED OPPORTUNITIES TO PRESENT THEIR

POINTS OF VIEW;

STIMULATE MUTUAL PROBLEM-SOLVING

EFFORTS;

PROMOTE POSITIVE WORKING RELATION-

SHIPS BETWEEN PARENTS AND SCHOOL

PERSONNEL; AND

HELP PARENTS AND SCHOOL PERSONNEL FOCUS ON WHAT THEY HAVE IN COMMON THE

STUDENT RATHER THAN ON THE ISSUES WHICH DIVIDE THEM.

Mediation helps both parties let go of the

past and focus on what is bestfor the

student in thefuture.

r3330 COST OF MX:1ECIALL. 301.11:0174C.ELTICO11T .111V1,
SECTION 54301 1,130.1,X.ALTI0I1T

Mediation can take place at no cost to the parents. The Branch of Exceptional Education and/
or school bear the costs related to mediation. Section 504 mediation will be a school expense.
However, parties who choose to involve their attorneys are responsible for their own attorney
fees. Any incidental costs are the school's responsibility.

The ultimate responsibility for the administration of the mediation process is with the Branch
of Exceptional Education. The Branch of Exceptional Education will ensure that mediators
throughout the Bureau system are trained and receive appropriate follow-up training.

NiMCWIDMSTIENG IVE.E.DIALTICVAT

A request for mediation may occur when parents and schools reach an impasse after having
made good faith efforts to resolve their differences. A request for mediation will most likely occur
when parties are unable to modify their positions without outside assistance. Mediation can be

requested by the parents or school.

Mediation can be requested by the

parents or school.

Mediation may occur on any issue consid-
ered appropriate for a due process hearing
or complaint investigation. Mediation may
occur prior to or concurrent with a request for
a due process hearing or filing a complaint.

However, it may not, in any way, be used to deny or delay a parent's right to a due process
hearing. Mediation is not a necessary step prior to a due process hearing. It is an optional
alternative.



.11.crrirtmmx: nrcs MEDIATE
Mediation is voluntary for both parties. Unless both parties agree to mediation as a way to
resolve their disagreement, a mediation session cannot be scheduled. Once the parents and
school agree to mediation, the parent completes the agreement to mediate form (page 13).
The school completes the mediation agreement request form (page 14) and sends to the
Branch of Exceptional Education.

.A..zoi:DcsicarrinirmAris OF 41 MEDIATOR
The Branch of Exceptional Education maintains a list of trained mediators. The Branch of
Exceptional Education appoints a mediator from that list who carries out all of the mediation
activities.

Maracx.x.Arimcnv PROCESS
Once appointed, the mediator will set the date, time, and location for the session, and determine
who will participate in the session. At that time, the mediator will answer any questions about
the process and may request additional information from both parties.

MEDIATORS
Individuals selected to serve as mediators have successfully completed a training program in
mediation with additional training in special education and Section 504 issues. In addition to
the initial training, mediators will participate in regularly scheduled inservice sessions to ensure
updating of appropriate information and skills.
Mediators are selected on the basis of these qualifications:

neutrality, both real and perceived;

knowledge of special education and Section 504 and the needs of students;

knowledge of the process of mediation; and

appropriate personal communication skills.

may not be an employee of the Bureau of Indian Affairs or any educational agency that is

providing direct services to a child who is the subject of the mediation process.

must not have a personal or professional conflict of interest.

THE ROLE OF mum= MEDIATOR
The mediator is a neutral third party acting as a facilitator to assist parents and school
personnel in reaching an agreement.

Although the mediator is in control of the session,
he/she does not make the decision on how to
resolve the issue(s). The mediator allows parties to
present their positions and attempts to achieve
mutual understanding and a solution to the problem
in the best interests of the student.
The mediator facilitates the process. He or she
summarizes positions and helps the parties con-
sider possible alternatives.

7
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The mediator allows parties to

present their positions and attempts

to achieve mutual understanding

and a solution to the problem in the

best interests of the student.



THE OF P.a..ramArrm
.4LATI) er7ECM SCHOOL

The parties are expected to approach the mediation in good faith and with the intention of
reaching an agreement. They will be active participants in the session and, if mediation is
successful, will develop an agreement with the assistance of the mediator.

ariEf-E 1:11coxam ErrasMX..

The parties understand that mediation is not a substitute for independent legal advice. The
parties may secure independent legal advice throughout the mediation process. The parties
are responsible for their own legal fees.

N.MILF-sP.A.R71:1VGI- FORA MifiE.1:03LATXON SESSION

Make no other plans for the day or evening of the mediation.

Put aside personality conflicts and focus on the student's best interest.

Review all relevant documents, papers, and reports prior to the session.

Organize your information and any materials before the mediation session.

Think of possible alternatives/ways of solving the problem.

Think about what you want to get out of the session.

Think about what you want the other party to do.

Think about what you are willing to do.

Be willing to listen and compromise.

PARTICIPANTS IN rriano IMe.rmancxcnv SESSION
The number of participants at each mediation session will be kept to an absolute minimum in

order to enhance the potential for effective problem solving.

At the session, the parties to the disputethe parent(s) and the school 's representative(s)
must have the authority to make decisions and to commit any resources agreed upon as the

result of the mediation.

The mediator makes the final decision on who will attend the mediation session.

THE 1-smivwx-si OF Ni.E.IDIA.TICOMT

Mediation sessions could take up to a full day. Generally, however, sessions can be completed
in three to four hours, depending upon the complexity of the issue(s). It is recommended that
participants plan to set aside a full day, even though the session is likely to conclude in a shorter
period of time.



MEI= DimiDIALTICMT SESSION
The mediation session consists of several phases:

The mediator begins the session promptly and explains the mediationINTRODUCTION

process and the ground rules of the session to all participants.

JOINT SESSION Both parties to the dispute are given an opportunity without interruption to
present the issue(s) from their point of view. Only the mediator may ask questions or summarize
what has been said.

CAUCUS The mediator may use the caucus which is an opportunity for each party to
meet privately with the mediator to further clarify issues and positions. The mediator will not
share information from the caucus without your consent.

AGREEMENT When the parties reach an agreement, the mediator assists in explaining
solutions to the problem. The parties determine the terms of the agreement and the mediator
puts the agreement in writing. The mediation agreement is signed by both parties and the
mediator. At the conclusion of the session, each party receives a copy. If a mediation session
results in an agreement which would require changes to a student's IEP, an IEP committee
should be convened as soon as possible to consider the incorporation of elements of the
agreement into the student's IEP.

Not all mediation sessions result in agreements. If an agreement is not reached, the mediator
will certify to the parties and the Branch of Exceptional Education, in writing, that the mediation
has been unsuccessful.

The discussion during the mediation session is completely confidential and there will be no
disclosure of any information given by either party. At the conclusion of the session, and
in the presence of the parties, the mediator
may destroy any notes he/she has taken
during the session. The only part of the
mediation session that may be shared with
other persons is the written agreement.

The mediator will be excluded from participa-
tion in subsequent proceedingsstaffings,
complaint investigations, and due process
hearings. Nothing occurring at a mediation session is admissible as evidence in a due process
hearing. The written agreement may be admissible in subsequent proceedings.

No electronic recording of mediation sessions will be allowed, and no records of the
proceedings will be kept other than written agreements in successful mediations.

Cconwx.rrsxconT
The purpose of mediation in special education and Section 504 is to provide an alternative to
a due process hearing or complaint procedure investigation as a way to resolve conflicts, clarify
issues and stimulate mutual problem-solving efforts between parents and school personnel.
Even if an agreement is not reached, there is the potential of both parties leaving the session
with an enhanced perspective of the issues and with the focus on the student. Most mediations
result in better communication between the school and parents. This leads to an improved
situation for the student.

The discussion during the mediation

session is completely confidential, and

there will be no disclosure of any

information given by either party.

89



BUREAU OF INDIAN AFFAIRS

BRANCH OF EXCEPTIONAL EDUCATION

11:10zsx..costriEtm ALArzs STALIVXMLNeXIOS
OF MilEMLAITICPAT

Mediation is a conflict resolution process in which an impartial third party facilitates participants
negotiating a voluntary agreement. In mediation, decision-making authority rests at all times
with the parties. These standards are intended to assist and guide special education and
Section 504 mediation in school throughout the Bureau of Indian Affairs.

Mediators have duties to the parties, to their profession, and to themselves. They should be
honest and unbiased, act in good faith, be diligent, and never seek to advance their own
interests at the expense of the parties.

Mediators must act fairly in dealing with mediation participants, have no personal interest in the
terms of any settlement agreement, have no bias toward any individual or institution involved
in mediation, be reasonably available as requested by mediating parties, and be certain that
the parties are informed about the mediation process in which they are involved.

IMPARTIALITY
The mediator must maintain impartiality toward all parties. Impartiality means freedom from
favoritism or bias either by work or by action, and a commitment to serve all mediation
participants as opposed to a single party. The mediator should disclose to the participants any
affiliations which the mediator may have with any participant and obtain all parties/consent to
proceed as mediator.

Irrk-coitlaricx CanTswaarr
Each party's consent to proceed with mediation should be obtained early, prior to the beginning

of substantive negotiations.

CONFIDENTIALITY
Maintaining confidentiality is critical to the integrity of the mediation process. Confidentiality
encourages candor, a full exploration of the issues, and the possibilities of settlement. The
mediator should resist testifying, and disclosing other information about the substance of a
mediation at any proceeding without the consent of all mediating parties.

10
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Strsism.mrsxamT OR "rmitzercraT4L-ricsiv
OF itarMXIOIALTICICOMT

The mediator shall inform the participants of their rights to withdraw from mediation at any time
and for any reason, except as is required by law. If the parties reach a final impasse, the
mediator should not prolong unproductive discussions which result in emotional and monetary
costs to the participants.

4ZOTELTULNILISCIAT TO OWEICE1=4., PROCESSES

The mediator shall explain that mediation is not arbitration, legal representation, or therapy, and
that the mediator will not decide any issues for the parties.

Xivxmax.w.mrismrri- .A.xwvxcm .AND INFORMATION
The parties understand that mediation is an agreement-reaching process in which the mediator
assists parties to reach agreement in a collaborative and informed manner. It is understood that
the mediator has no power to decide disputed issues for the parties. The parties understand
that mediation is not a substitute for independent legal advice. The parties are encouraged to
secure such advice throughout the mediation process and are strongly advised to obtain
independent legal review of any formal mediated agreement before signing that agreement.
The parties understand that the mediator has an obligation to work on behalf of all parties and
that the mediator cannot render individual legal advice to any party and will not render therapy
or arbitrate within the mediation.

ClImDEDarterTirrinr-ir FOR FALL
M.71L-P7EIJOSSION OF INTERESTS

The mediator shall seek to provide each mediation participant with a full opportunity to
effectively express his or her interests.

A mediator shall participate in continuing training provided by the Branch of Exceptional
Education. A mediator is encouraged to join with other mediators and members of related
professions to promote mutual professional development.

10
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have read and understood the written materials describing mediation services and have been

fully informed that the mediator is not providing the parent(s), the school, or the child with legal

representation. I also understand that the mediator is not providing counseling or therapy

services.

I am choosing to pursue mediation to try to reach an agreement on some or all of the issues

regarding my child's educational program. I understand that the mediation process will involve

the mediator speaking privately to the parent(s) and the school representative(s). I understand

that the mediator(s), acting as a neutral third party, will work with each of us to develop an

agreement that is mutually satisfactory.

If an agreement is reached, I understand that the signed agreement will be shared with other

individuals working with my child. I understand that discussions during the mediation session

will be confidential and will not be used during subsequent proceedings. I, therefore, agree not

to call the mediator(s) as a witness in any future proceedings pertaining to the child's case.

The following is a summary of the issue(s) I would like discussed at the mediation with the

school:

I have received a copy of my parental rights in special education or parent rights

under Section 504.

Parents

Address

Telephone # Child's name DOB

School Agency

Parent(s) signature(s) Date

Send to School

13.13



SCHOOL .1k.-za..memrmrrir TO Zlimmorm
.A.1d1D Ntamesommir i'ai Wiranx)x.A.-rxcomir

representing
school, request mediation in the matter of (student's initials) to try to
reach an agreement on some or all of the issues regarding educational services for the student.
I understand that the mediation process will involve the mediator speaking privately to the
parent(s) and the school representative(s). I understand the mediator, acting as a neutral third
party, will work with each of the parties to develop an agreement that is mutually satisfactory.

If an agreement is reached, I understand that the signed agreement will be shared with other
individuals working with the student. I understand that discussions during the mediation
session will be confidential and will not be used during subsequent proceedings. I, therefore,
agree not to call the mediator as a witness in any future proceedings pertaining the student's
case.

The following is a summary of the issue(s) I would like discussed at the mediation
with (name of parents):

A copy of the parents' agreement to mediate is attached to this request. The parent(s)
have received a copy of the brochure "Parental Rights in Special Education" and have
been informed of their right to a due process hearing.

School representative

Parents

Address

Telephone# Student DOB

School Agency

Representative signature Date

Send to Branch of Exceptional Education-

14
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Mediation number

STUDENT Initials DOB

Date of mediation

Place of mediation

School Agency

MEDIATION ISSUE(S)

PARTIESEach of you understands the preference for a limited number of participants
at the meeting. At this time, the only participants who will be allowed into the session,
without prior consent, will be:

Parent/Guardian

School representative

Other participants (please include relationship to student)

TERMS OF AGREEMENT (use additional pages if necessary)The parties understand that
mediation is an agreement-reaching process in which the mediator assists parties to reach

agreement in a collaborative and informed manner. It is understood that the mediator has no

power to decide disputed issues for the parties. The parties understand that mediation is not

a substitute for independent legal advice. The parties may secure such advice throughout the

mediation process. The parties understand that the mediator has an obligation to work on
behalf of all parties and that the mediator cannot render individual legal advice to any party and

will not render therapy or arbitrate within the mediation.

15
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Neither the mediator nor the mediator's records or notes will be available for further procedures
such as a due process hearing. Any agreement reached will be reduced to writing and duplicate
originals given to the parents and the school.

Each of you should be aware that the length of the mediation is unknown. Since we are starting
at , please reserve the remainder of the day for the
conference.

The parties should understand that as mediator, my duty is to help the parents and the school
reach an agreement on the future placement and educational program for this student. While
it is important and useful to review the past activities of the parties, with respect to the placement
and educational program of this student, the parties are urged to be particularly prepared to
address the student's future placement and program.

SIGNATURES:

Parent/guardian Date

School representative Date

Mediator Date

1.7
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Dear

As I believe you know, I will be working with and
as mediator. My understanding is that you will be serving as 's
individual legal counsel. I look forward to your assistance and to working cooperatively with you.
As 's individual counsel, I will be counting on you for the following:

To be sure that all issues would like considered in the mediation are

addressed;

To ensure that is acting with full desired information and

documentation;

To ensure that receives all desired individual legal advice and

information; and

To suggest specific settlement options on disputed issues.

I want to encourage you to meet with early in the mediation process,
when we develop a first comprehensive draft mediated agreement, and, of course, prior to
signing any final settlement.

Thank you for your time and cooperation. Please call me with any questions, concerns or
suggestions you have.

Sincerely,

cc: Clients

18
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1. Parent

Address

The purpose of this survey is to improve
mediation service. Information is maintained
in a confidential manner.

Telephone

2. Summary of issue mediated

3. How did you find out about mediation?

4. What made you decide to try mediation?

5. Was the mediation successful? Yes No

6. What was the most positive aspect of the session?

The most negative?

7. How would you have improved the session?

8. How would you rate the mediator? Good Average Outstanding

9. Did you reach an agreement at the session? Yes No

If so, how helpful was the mediator in assisting you in reaching the agreement?

10. Did you consult any attorney before, during, or after the mediation process?

Yes No

11. Do you feel that the mediator sufficiently explained the mediation process?

Yes No

12. Had you requested a due process hearing prior to the mediation session?

Yes No If so, is the hearing still scheduled?

13. Do you feel the mediation process has improved communication with the school?

Yes No

14. Would you recommend the process to other individuals involved in special education

disputes? Yes No

Thank you for completing this form. Please mail to:

Bureau of Indian Affairs
Branch of Exceptional Education
MS 3512 MIB Code 523
1849 C Street NW
Washington DC 20240

19
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Scixacox. EaC)X1111 The purpose of this survey is to improve
mediation service. Information is maintained
in a confidential manner.

1. Parent
Address Telephone

2. Summary of issue mediated

3. How did you find out about mediation?

4. What made you decide to try mediation?

5. Was the mediation successful? Yes No

6. What was the most positive aspect of the session?

The most negative?

7. How would you have improved the session?

8. How would you rate the mediator? Good Average Outstanding

9. Did you reach an agreement at the session? Yes No

If so, how helpful was the mediator in assisting you in reaching the agreement?

10. Did you consult any attorney before, during, or after the mediation process?

Yes No

11. Do you feel that the mediator sufficiently explained the mediation process?

Yes No

12. Had the school requested a due process hearing prior to the mediation session?

Yes No If so, is the hearing still scheduled?

13. Do you feel the mediation process has improved communication with the parents?

Yes No

14. Would you recommend the process to other schools involved in special education

disputes? Yes No

Thank you for completing this form. Please mail to:

Bureau of Indian Affairs
Branch of Exceptional Education
MS 3512 MIB Code 523
1849 C Street NW 20
Washington DC 20240

20
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The purpose of this survey is to improve
mediation service. Information is maintained
in a confidential manner.

1. Name Telephone

Address

2. Summary of issue mediated

3. How would you rate the success of the session?

Unsuccessful Successful Very Successful

4. What was the most positive aspect of the session?

The most negative?

5. How would you have improved the session?

6. How much time did you spend preparing for the session?

7. What was the most difficult aspect of conducting the session?

8. Would you be willing to facilitate other mediation sessions? Yes No

9. If an agreement was not reached, what do you perceive was the major obstacle to

resolving the dispute?

10. In your opinion, would mediation have been more helpful to the parties at some other

stage of the dispute? Please explain.

11. What types of follow-up inservice training would be helpful to you as a mediator?

PLEASE ATTACH A COPY OF THE AGREEMENT THAT WAS REACHED.

Thank you for completing this form. Please mail to:

Bureau of Indian Affairs
Branch of Exceptional Education
MS 3512 MIB Code 523
1849 C Street NW
Washington DC 20240

21
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For further information on the special
education mediation process call:

Your school's
special education director

or the
Branch of Exceptional Education

202-208-5037
Office of Indian Education

1849 C Street NW
MS 3512 MIB Code 523

Washington DC 20240-0001
or

Education for Parents of Indian Children
with Special Needs (EPICs) Project

P.O. Box 788
Bernalillo, NM 87004

505-867-3396
Fax: 505-867-3398

This document was developed by John Copenhaver from the Mountain Plains Regional Resource

Center, affiliated with the Center for Persons with Disabilities, Utah State University, Logan, Utah. A

special thanks to Jim Me lamed from Eugene, Oregon, for selected materials and input.

The Mountain Plains Regional Resource Center operates under Contract No. H028A30009 with the

Office of Special Education Programs, U.S. Department of Education. The content does not necessarily

reflect the position or policy of OSEP and no official endorsement of this document should be inferred.

This information is available in alternative format, including large print, Braille, audio or diskette.
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Irrismtaxmac-rxarr
Disagreements and conflict is often inevitable, but it need
not produce negative results. If the parent and school are
unable to resolve a conflict concerning a student with a
disability, then mediation is an alternative to a long and
expensive due process hearing.

The mediator is a neutral individual and, therefore, has no
power to make a decision regarding the dispute. He or she
will listen to the views of each party and will assist in
developing an acceptable solution to the problem.The me-
diation is conducted by a qualified and impartial mediator
who is trained in effective mediation techniques to handle
special education and 504 disputes.

Mediation is completely voluntary. It should not interfere
with any procedural safeguards, including a request for a
due process hearing.

This manual will familiarize you with the mediation process
and what will occur when you go into a mediation session.

If you have any questions after reviewing these materials,
please do not hesitate to contact your school special educa-
tion or Section 504 administrator, or the Branch of Excep-
tional Education at 202-208-5037.

IMENZMOILA.TIONf XIV MinEICIA.X.. Macmcdwricssw

Mediation in special education and Section 504 is a process
to assist parents and schools in resolving disagreements
regarding a student's special education program.

A trained mediator works with both parties to guide them
toward a mutually satisfactory solution in the best interest of
the student. This occurs at a non-adversative meeting
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which is more structured than a parent-school conference,
but less formal than a due process hearing. Mediation is a
voluntary process. It is optional for both parties. The
mediation session is completely confidential and encour-
ages open communication.

Alacwr.a.zwrr.a.caloss 123nror-ancicanT

The purpose of mediation is to provide an optional alter-
native to a due process hearing and provide a means to
resolve disagreements between parents and school per-
sonnel. In virtually all cases, mediation is less costly and
adversative than a due process hearing and is completely
voluntary for both parties.

Mediation helps both parties let go of the past and focus on
what is best for the student in the future.

Mediation can:

IDENTIFY DISAGREEMENTS CONCERNING THE
IDENTIFICATION, EVALUATION, OR EDUCATIONAL
PLACEMENT OF A STUDENT;

CLARIFY THE ISSUES CAUSING THE DISAGREEMENT;

PROVIDE THOSE INVOLVED WITH UNINTERRUPTED
OPPORTUNITIES TO PRESENT THEIR POINTS OF VIEW;

STIMULATE MUTUAL PROBLEM-SOLVING
EFFORTS;

PROMOTE POSITIVE WORKING RELATIONSHIPS BETWEEN
PARENTS AND SCHOOL PERSONNEL; AND

HELP PARENTS AND SCHOOL PERSONNEL FOCUS ON
WHAT THEY HAVE IN COMMON - THE STUDENT
RATHER THAN ON THE ISSUES WHICH DIVIDE THEM.

6
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Special education or Section 504 mediation can take place
at no cost to the parents. The Branch of Exceptional
Education and/or school pays the cost of mediation. Schools
can access the mediation services for Section 504 disputes,
but will be responsible for mediation costs. However, parties
who choose to involve their attorneys are responsible for
their own attorney fees. Any incidental costs are the school's

responsibility.

The ultimate responsibility for the administration of the
special education mediation process is with the Branch of
Exceptional Education in Washington D.C. The office will
ensure that all mediators throughout are trained and
receive appropriate follow-up training.

EILEcktrmarrlawci 1Vizucorikerzarr

A request for mediation may occur when parents and
schools reach an impasse after having made good faith
efforts to resolve their differences. Mediation can be re-
quested by the parents or school. Both parties must agree
to mediation.

A request for mediation will most likely occur when parties
are unable or unwilling to modify their positions without
outside assistance.

Mediation may occur on any issue considered appropriate
for a due process hearing. Mediation may occur prior to or
concurrent with a request for a due process hearing or filing

a complaint. However, it may not, in any way,be used to
deny or delay a parent's right to a due process hearing.
Mediation is not a necessary step prior to a due process
hearing. It is an optional alternative.
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The Branch of Exceptional Education maintains a list of
trained mediators. The Branch appoints a mediator from
that list to carry out all mediation activities.

.iketztaantarck -ma DIEXIDIALILM

Mediation is voluntary for both parties. Unless both parties
agree to attempt mediation as a way to resolve their dis-
agreement, a mediation session cannot be scheduled.

'I' 111333:)x.A.Irscorr Nort,cocie..ss

Once a request for mediation is received by the Branch, the
department appoints a trained mediator. The mediator
should not be a member of the school community or
associated in any manner to either party.

The mediator will set the date, time and location for the
session and determine who will participate in the session.
At that time, the mediator will answer any questions about
the process and may request additional information from
the parties.

NEXCEOIALITCOELI3

Individuals selected to serve as mediators have success-
fully completed a training program specifically designed for
special education mediators. In addition to the initial train-
ing, mediators will participate in regularly scheduled inservice
sessions to assure updating of appropriate information and
skills.
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Mediators are selected on the basis of these qualifications:

neutrality, both real and perceived;
knowledge of special education and the needs of
students;
knowledge of the process of mediation; and
appropriate personal communication skills.

17L'Eric 31E1Lax.aM 4:11" ri,200 IVIEEDIALICCNEL

The mediator is a neutral third party acting as a facilitator
to assist parents and school personnel in reaching an
agreement.

Although the mediator is in control of the session, he/she
does not make the decision on how to resolve the issue(s).
The mediator allows parties to present their positions and
attempts to achieve mutual understanding and a solution to
the problem in the best interests of the student. The media-
tor facilitates the process. He or she summarizes positions
and helps the parties consider possible alternatives.

IT-Er= Itcsx...m OF 12°Jkszt,Entrirsil1 T3 Scesioax.

The parties are expected to approach the mediation in good
faith and with the intention of reaching an agreement. They
will be active participants in the session and, if mediation is
successful, will develop an agreement with the assistance
of the mediator.

3ETMP 41. Zia IVa- FOR A. NEM31:10 LA. 1r X CD 1V

SESSION
Put aside personality conflicts and focus on the student's
best interest.
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Make no other plans for the day or evening of the
mediation.

Review all relevant documents, papers, and reports prior
to the session.

Organize your information and any materials before the
mediation session.

Think of possible alternatives/ways of solving the
problem.

Think about what you want to get out of the session.

Think about what you want the other party to do.

Think about what you are willing to do.

Be willing to listen and compromise.

3PALwricilmaavers; law TEEM
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The number of participants at each mediation session will
be kept to an absolute minimum in order to enhance the
potential for effective problem solving.

At the session, the parties to the disputethe parent(s) and
the school's representative(s)must have the authority to
make decisions and to commit any resources agreed upon
as the result of the mediation.

The mediator makes the final decision on who will attend the
mediation session.
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Mediation sessions could take up to a full day. Generally,
however, sessions can be completed in three to four hours,
depending upon the complexity of the issue(s). It is recom-
mended that participants plan to set aside a full day, even
though the session is likely to conclude in a shorter period
of time.

Winn MIXE:xsz.a.nricsnr Sw..13surcsonr

The mediation session consists of several phases:

Introduction. The mediator begins the session promptly
and explains the mediation process and the ground rules of
the session to all participants.

Joint Session. Both parties to the dispute are given an
opportunity without interruption to present the issue(s)
from their point of view. Only the mediator may ask ques-
tions or summarize what has been said.

Caucus. The mediator may use the caucus, which is an
opportunity for each party to meet privately with the media-
tor to further clarify issues and positions. The mediator will
not share information from the caucus without your consent.

Agreement. When the parties reach an agreement, the
mediator assists in explaining solutions to the problem. The
parties determine the terms of the agreement and the
mediator puts the agreement in writing. The mediation
agreement is signed by both parties and the mediator.. At
the conclusion of the session, each party receives a copy.
If a mediation session results in an agreement which would
require changes to a student's IEP, an IEP team should be
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convened as soon as possible to consider the incorporation
of elements of the agreement into the stu-dent's IEP.

Not all mediation sessions result in agreements. If agree-
ment is not reached, the mediator will certify to the parties
and Branch of Exceptional Education in writing, that the
mediation has been unsuccessful.

The discussion during the mediation session is completely
confidential, and there will be no disclosure of any
information given by either party. At the conclusion of the
session, and in the presence of the parties, the mediator
may destroy any notes he/she has taken during the
session. The only part of the mediation session that may be
shared with other persons is the written agreement.

The mediator will be excluded from participation in subse-
quent proceedings staffings, complaint investigations,
and due process hearings. Nothing occurring at a mediation
session is admissible as evidence in a due process hear-
ing. The written agreement may be admissible in subse-
quent proceedings.

No recording of mediation sessions will be allowed and
no records of the proceedings will be kept other than
written agreements in successful mediations.

Conrcx.arszoor

The purpose of mediation in special education and Section
504 are to provide an alternative to a due process hearing
or complaint procedure investigation as a way to resolve
conflicts, clarify issues and stimulate mutual problem-solv-
ing efforts between parents and school personnel. Even if
an agreement is not reached, there is the potential of both
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parties leaving the session with an enhanced perspective of
the issues and with the focus on the student. Most media-
tions result in better communication between the school and
parents. This leads to an improved situation for the student.

For further information on the special
education mediation process call:

Your school's
special education director

or the
Branch of Exceptional Education

202-208-5037
Office of Indian Education

1849 C Street NW
MS 3512 MIB Code 523

Washington DC 20240-0001
or

Education for Parents of Indian Children
with Special Needs (EPIC) Project

P.O. Box 788
Bernalillo, NM 87004

505-867-3396
Fax: 505-867-3398
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This document was developed by John Copenhaver from the
Mountain Plains Regional Resource Center, affiliated with
the Center for Persons with Disabilities, Utah State Univer-
sity, Logan, Utah.

The Mountain Plains Regional Resource Center operates
under Contract No. H028A30009 with the Office of Special
Education Programs, U.S. Department of Education. The
content does not necessarily reflect the position or policy of
OSEP and no official endorsement of this document should
be inferred.
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